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R eaders of this Journal are well aware of New Hampshire’s pending motion 
in the U.S. Supreme Court for leave to file its bill of complaint against 
Massachusetts.1 At the end of January, the Court invited the Acting 

Solicitor General to file a brief expressing the views of the United States.2 A 
response is likely to await the President’s appointment of the new Solicitor General.

The issue in that case is whether Massachusetts may constitutionally subject non-
residents to its state income tax when they perform services outside the state that 
were formerly provided in the state.3 Does the taxing sovereignty of Massachusetts 
extend to nonresidents working outside that state, a telecommuter, just because 
they once worked in the state?4 Some might describe this as “nexus on steroids.”

That nonresidents who earn their income within a state can be taxed by it is 
uncontroverted. Cases under the Due Process Clause,5 the Commerce Clause, 
and the Privileges and Immunities Clause make this clear.6 Put simply, the state 
of source can tax a nonresident’s income earned in that state or derived from 
sources in that state.7

This essay deals with a more fundamental question. As a jurisprudential ques-
tion, why can the source state tax a nonresident’s income from sources in that 
state? After all, nonresidents cannot vote in the source state so does not a tax on 
their income violate what the country fought for in the American Revolution, 
“No Taxation Without Representation?”

The answer partly lies in the prohibition of a state tax that discriminates against 
interstate commerce.8 As long as the source state’s income tax cannot discriminate 
against nonresidents, they must be treated the same as residents. Consequently, 
as residents pursue their self-interest in ensuring that the rates of tax and the 
rules for defining the income tax base are acceptable, they are simultaneously 
protecting the interests of the nonresidents. Provided the rates and rules are 
the same for both residents and nonresidents—which constitutionally they 
must be—the interests of the residents protect the interests of the nonresidents. 
Nonresidents may not vote, but the residents serve as their proxies. When the 
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residents vote on how much income tax they are willing 
to bear, they are also voting on behalf of, and thereby 
protecting, nonresidents.

This safeguard, however, breaks down when it comes 
to issues of jurisdiction, like nexus, which is at the heart 
of New Hampshire’s motion. Now the interests of the 
residents and nonresidents conflict. The residents are taxed 
on their worldwide income, so issues of nexus are not their 
immediate concern. Nonetheless, they may not be totally 
indifferent to jurisdictional issues because the more taxes 
that can be raised from nonresidents who do not vote, the 
less the legislature will have to raise from residents, who 
do vote. Legislators share this same perspective. Expansive 
and aggressive views of nexus serve the interests of  
residents—not those of nonresidents.

The previous convergence of interests over rates and the 
tax base breaks down over issues of jurisdiction. The only 
safeguards that nonresidents have are the courts (and less 
likely to act—the Congress).9 And time is of the essence 
to resolve these issues as other states have rules like those 
of Massachusetts and more can be expected to follow suit 
to fill in deficits by taxing nonvoters.10

New Hampshire is asking the Supreme Court to hear 
its case under the original jurisdiction clause of the U.S. 
Constitution. The Constitution includes within the 
Court’s original jurisdiction “all Cases … in which a State 
shall be Party.”11 This jurisdiction has been interpreted 
as discretionary.12 The Court has exercised its discretion 
“most frequently” to consider disputes “sounding in 
sovereignty and property, such as those between states in 
controversies concerning boundaries, and the manner of 
use of the waters of interstate lakes and rivers.”13

New Hampshire v. Massachusetts is such a case. Nexus 
involves issues of sovereignty of the type of the Court 
has heard under its original jurisdiction. A “tax base” is 
a resource like that of a lake or river. The more one state 
draws down that resource, the less that is available for other 
states to tap, especially the state of residency.

Another case the Supreme Court heard under its origi-
nal jurisdiction powers involved the right of Virginia to 
withdraw water from a river to the detriment of Maryland 
residents.14 New Hampshire would view a similar issue 
as being raised in its motion: does Massachusetts have 
the right to withdraw financial resources from New 
Hampshire residents to their state’s detriment?

The normal political safeguards are missing in the case 
of boundary disputes and the use of natural resources, and 
this has required the Court’s intervention. These political 
safeguards are also missing when Massachusetts asserts 
the right to tax nonresidents whose interests are not being 
protected by Massachusetts voters.

Just the way South Dakota v. Wayfair, Inc,15 modern-
ized the rules on the interstate collection of sales and use 
taxes, New Hampshire’s motion invites the Court to do 
the same for personal income taxes. Indeed, the substan-
tial increase in remote work and telecommuting is just 
another manifestation of how the digital age is challenging 
longstanding jurisdictional norms, exactly what the Court 
confronted—and resolved—in Wayfair.
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the value taxed, to discover whether a state’s 
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